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This isa petitica for a writ of habeas pace. 
Petitioner was found guilty after a jury Tiel) dn the 
Supreme Court, Queens County, of robbery in the first 


degree, manslaughter in the second degree and possession of 


@ weapon. He was sentenced to a maximum of twenty-five 


' 


years on the ronbery charge and a maximum of fifteen 


. 


on the manslaughter charge. The sentences are to be served 
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fession was tainted by earlier confessicns given the police 


tt 


prior to the time petitioner was advised of his constitutions 
‘yights pursuant to Miranda v. Arizona, 384 U.S. 436 (1966), 


He contends that the later confession sould not have been 


,aamitted because petitioner believed at the time he gava 


o~ 


it that it was futile to decline to make such a statement 
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au 


United Stetes ex rel. Stenmieen 7 .°. v. Shelly, 430 -F 2a 2 


(2a Ciz. 1970) There the court. bcd. that, wabbelonscts 

moties to suppress all statements made by hin ‘eueuie oe 
been granted because petitioner did not make a knowing and 
inteiligent waiver of his rights to remain silent and have 


counsel present. In Shelly, the court recognized that a 
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| 
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4 
| in view of the earlier confessions. Petitioner relies on 
| : 
| 
| 
| 
| 
| 
| 
| 
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| Suspect’ in fe less likely to give intelligent consideration 
a eke to requests to waive his rights where he Ras already 

| ' admitted bis gakit belae bo ‘ aboper ee of his 

| constitutional rights. This behavioral analysis is 

| i characterized as the "cat out, of the bag” theory, Shelly 
i 


430 F.2d at 218. 
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admissible confession is inconsistent with the evidence i: 
| the record. Petitioner's answers to questions askad at a : 

. i ¥ | ; 
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pretrial hearing held pursuant to Pesoile vy, Huntley, 15 N.y.23 
enchanting iceman rad as 


72 (1965) were at ‘least somewhat coneradictory. None of 


- these answers, howeve er, support ae theory he is advancing 
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admitted guilt to the District Attorney despite receiving 


( 

~- | hd : - «© ; 

i | here. On direct. examination petitioner testified that he- 
| the constitutional warnings hersnae he feared that law 


enforcement of f£ficials would kill him if he dia not confess 


if | (Trial Recora at 92). Under eross-examina tien at ov 


Hehe hearing, Re adil cted stating to the Aeaiatan: 
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| District Attorney that the confession was given of his own 
E£ree will (Trial Record at 96). Under questioning by the 
| 


COuct) atthe Huntley hearing, petitioner admitted that at 


te nce 


the time he gave the confessio” to the Assistant District 


Attorney p petitioner had advis sad the ‘former that the confession 
; Sy 


was voluntarily given (Trial Record at 105). At no point 


did petitioner state at the ntley hearing that the reason 
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he made the later confession Was because it was fatile not 


3 to do because Of the carlier, confe essious. The state couct’s 
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finding of a knowing and intelligent waiver of petitioner’ 
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to indic2zte a "causal relationship" between 
the eerlier unconstitutional interrogation and the later 
incriminating statements. United States v. Enight, 395 


F.2d 971 (24 Cir. 1958). 


Petitioner also claims that he is entitled to the 
“. writ because the Assistant District Attorney testified at 
trial to a self-incriminating statement made’ by petitioner 


which had not been mentioned at the Huntley hearing. i 
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‘should be noted, however, that “this statement was made after | 


proper Miranda warnings had been given. If any error 
-resulted from admission of this stater 
beyond a reasonable doubt in view of the strong evidence of 


petitioner's guilt. The application for a writ of habeas 
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Ture Pxorie or rue Srate or Nuw York, Respondent, v. Cantson 
, ] ’ 
Tanner, Jr., Appellant. 


Argued January 5, 1972; decided March 15, 1972. 


Crimes — admissions -—— admissibility — admissions made. by defendant to 
police were suppressed Lecause of fzilure to give adequate Miranda warnings 
—cowt justificid in hoiding subscaucnt statements made to Assistant District 
Attorney had been voluntarily made and were admissible — no factzal basis to 
require finding that subsequent statements were taintcd by earlier ones —ade- 


ld acaetasiaalhetetaetnadecd atea aeeadnahdimnndianienmne iene en anamnammemmdin meet er pa ee 


PEOPLE v: TANNER [30 N Y 2d 102] - 103 


Points of Counsel 


quate notice given that statement would be offered at trial — sentences imposed 
for robbery and manslaughter, to run consecutively, permissible — robbery 
and homicide were successive scparate acts. 


1. As a result of a Juntley hearing, admissions made by defendant to the 
police were suppressed because of the failure to give adequate Miranda warnings. 
Admissions made to an Assistant Distriet Attorney, concededly preceded by 
warnings on a preliminary oral examination, not recorde d, and an examination 
recorded and transcribed in questions and answers, were not suppressed. The 
court, as a restit of the hearing, was justified in holding the statements made 


o 


‘ to the Assistant District Attorney had been voluntarily made and were admissible. 


Whether an accused believes himself so committed by a prior statement that he 
feels bound to make another is a fact question. No factual basis appears in the 
record to require a finding. that the subsequent statements were “ tainted ” by the 
earlier ones. : 

2. Defendant received adequate notice that the exploratory examination state- 
ment would be offered at the trial. 

3. There was no such inconsistency between the exploratory statement and the 
question and answer statement as to require its suppression. 

4. The charge to the jury on the essential elements of robbery was properly 
given. 

5. The sentences imposed for robbery and for manslaughter, to run conseeu- 
tively, were permissible within section 70.25 of the Penal Law. The robbery and 
homicide were successive separate acts and not a single act 


People v. Tenner, 36 A D 2d 690, affirmed. 


Arrrat, by permission of an Associate Judge of the Court 
of Appeals, from an order of the Appellate Division of the 
Sapreme Court in the Second Judicial Department, entered 
February 1, 1971, affirming a judgment of the Supreme Court 
(Epwann Tompson, J.), rendered in Queens County upon a 
‘verdict convicting defendant of robbery in the first degree, 
manslaughter in the second degree and possession of weapons 
and dangerous instruments and appliances as a felony. 


G. Clark: Cummings and Robert Kasanof for appellant. I. The 
failure to give defendant proper warnings when he was first 
taken into custody violated defendant’s privilege against self 
jnerimination. (IZarney v. United States, 407 I. 2d 586; Evans 
vy. United States, 375 F. 2d 355; United States v. Pierce, 397 
F. 2d 128; People v. Ruppert, 26 N Y 2d 437; United States 
ex rel. Stephen J. B. v. Shelly 480 F. 2d 215; People v. 
Stcphen J. B., 23 N Y 2d 611.) II. The alleged incriminatory 
statement of defendant made during exploratory interrogation 
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was not admissible. The People improperly failed to inform 
defendant, prior to trial, that testimony derived from the 


‘exploratory interrogation would be introduced at the trial. 


(People v. Remaley, 26 N Y¥ 2d 427.) III. The People violated 
section 813 (subd. f) of the Code of Criminal Procedure by 
failing to disclose at the Huntley hearing that they intended to 


_ rely on the exploratory interrogation as well as the subsequent 


written record of the interrogation. (People y. Huntley, 15 N Y 
2d 72.) IV. As a matter of public policy the alleged incrimina- 
tory statement was inadmissible since it docs not appear in 
the subsequent written record of the interrogation. V. The court 
erred in failing to charge that defendant could not be con- 
victed of robbery unless defendant had a specific intent to 
rob. (People v. Lupo, 305 N. Y. 448; People v. Gonzalez, 293 
N. Y. 259.) VI. The sentence was erroneous to the extent that 
the sentences for robbery and manslaughter run consccutively 
rather than concurrently. 


Lhomas J. Mackell, Distriet Attorney (Martin L. Bracken 
of counsel), for respondent. I. Appellant’s guilt was estab- 
lished beyond a reasonable doubt. II. The trial court properly 
allowed the introduction of appellant’s admission to Assistant 
District Attorney Lombardino even though it suppressed appel- 
lant’s previous admission to Detective Katz. (United States 
ez rel. Stephen J. B. v. Sheliy, 305 ¥. Supp. 55, 430 I’. 2d 215; 
Clewis v. Texas, 386 U. 8. 707; Davis v. North Carolina, 384 
U. S. 737; Lyons v. Oklahoma, 322 U. S. 596; Commonwealth v. 
White, 353 Mass. 409, 391 U. S. 968; Myers v. Frye, 401 F. 2a 
18; Commonwealth v. Moody, 429 Pa. 39, 393 U. S. 882; People 
v. Leonti, 18 N Y 2d 384; People v. Ruppert, 26 N Y 2d 437; 


. People v. Yukl, 25 N Y 24 585.) III. Appellant reecived a fair 


and impartial trial. (People v. Remaley, 26 N Y¥ 2d 427; People 
v. dtoss, 21 N Y¥ 2d 258; People v. Dudley, 24 N Y 2a 410; 
People y. Lisenberg, 22 N ¥ 2499.) IV. The trial court’s charge 
was proper and did not deprive appellant of a fair trial. V. The 
sentence was legal and appropriate. (People ex rel. Maurer v. 
Jackson, 2 N Y 2d 259.) 


Brrcan, J. Defendant has been sentenced in Queens County 
to a maximum of 49 years for robbery first degree, manslaughter 
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second degree and felonious possession of weapons and instru- 
ments. Proof was adequate that defendant and a companion 
held up a taxi driver and robbed him ‘and that, after the rob- 
bery was completed and while the taxi driver was sitting in the 
cab offering no resistance, this defendant opened the door of 
the cab, shot and killed. the driver. The crime was established 
both by defendant’s confessions and by the testimony of Ken- 
neth Fulmore, an accomplice. The sufficiency of the evidence 
to establish defendant's guilt quite beyond a reasonable doubt 
is not raised on this appeal. 

The main questions raised turn on the effect and relationship 
of successive admissions elicited from defendant while in cus- 
tody, the first by police after his arrest; the second a ‘ dry 
run ’’ or preliminary oral examination made by an Assistant 
District Attorney, not recorded, and the third an examination 
of defendant by the Assistant District Attorney recorded and 
transcribed in questions and answers, 

The first admissions to the police were suppressed on consent 
of the People in the Huntley hearing by the hearing Judge 
because of the failure to give adequate Miranda warnings; but 
the court did not suppress the admission’ made to the Assistant 
District Attorney which defendant conecded at the hearing were 
preceeded by warnings, and these admissions in both the pre- 
liminary examination and the recorded examination were 
admitted on the trial. . : 

Appellant argues that the suppressed admissions were so 
related to thie subsequent ones that they ‘‘ tainted’ them and 
made them inadmissible; that he did not receive sufficient notice 
from the People that the dry run”? or ‘exploratory ” unre- 
corded examination by the Assistant District Attorney would 
be offered on the trial; and that, in any event, the ‘‘ explora- 
tory’? examination was inadmissible because some of it did not 
appear in the more formal and reliable transcribed statement. 

A man who makes admissions under duress or in violation of 
his constitutional right to warning and advice may feel so com- 
mitted by what he has then said that he believes it futile to 
assert his rights after he has been later advised of them before 
new questioning begins. This state of mind may have an effect 
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on the waiver leading to the later admissions; or on the volun- 
tary nature of those admissions. 

An interrelationship between statements was one of the 
grounds leading to the decision in United Statcs ex rel. Stephen 
J. B.v. Shelly (430 F. 2d 215) which sustained a Federal habeas 
corpus order after this court had affirmed the conviction (People 
v. Stephen J. B., 28 N Y 2d 611). The Federal court found the 
admission of the petitioner there, a 16-year-old boy, was not 
based on an intelligent waiver, and one factor, not apparently 
the controlling one, was the finding by the Federal court that 
having made a prior statement improperly elicited this let ‘‘ the 
cat out of the bag’’ and affected his subsequent statement 
(430 I’. 2d, p. 219). 

Other reasons, however, among them the youth and inexperi- 
ence of the petitioner, affecting ability to make a meaningful 
waiver, centered into the grounds laid down in the Gecision to 
which one Judge dissented and another agreed only to a foot- 
note to the opinion (p. 219). r 

Whether an acenset believes himself so committed by a prior 
statement that he feels bound to make another, depends on his 
state of mind which is a fact question, Appellant testified at 
the Huntley hearing. Te did not say that his prior statement 
had any effect on his later statement to the Assistant District 
Attorney. 

He testified he was then advised of his right to a lawyer but 
did not ask for one and made the subsequent statement because 
“T was scared’’. He continued to be afraid because the 
policeman had previously ‘‘ promised to kill me’’. 

The hearing Judge held the testimony of appellant incredible 
and found the statement had been voluntarily made. Although 
counsel for appellant raised the question before the hearing 
.Judge that the subsequent statement was ‘‘f{ainted’’ by the 
earlier ones, no factual basis for this appears in the record, not 
even the defendant’s own expression of his state of mind. Nor 
did counsel state the ‘ cat-out-of-the-bag ’’ theory to be a ground 
of taint’. The court, accordingly, was justified in holding the 
statement made {fo the Assistant District Attorney admissible. 

he court does not reach on this record, therefore, and need 
not now decide, whether on a factual finding of association 
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’ between an earlier invalid admission and a later one, validly 
safeguarded, there must be suppression. The decisions in People 
v. Stephen I. B. (23 N ¥ 2d G11, sujira), Commonwealth v. 
White (353 Mess. 409, cert. den. 391 U. S. 96S) and Lyons v. 
Oklahoma es U. S. 596) seem to sustain admission of the 
. statements taken by the Assistant District Attorney. 

As to notice that the ‘‘ exploratory ’’ or ‘dry run”? examina- 
tion by the Assistant District Attorney would be offered on 
the trial, as well as the recorded statements, defendant received 
fully adequate notice. The People gave nofice pursuant to the 
former Code of Criminal Procedure (§ $13-f) that they intended 
to offer statements attributed to defendant. 

At the Huntley hearing there was extensive testimony as to 
the warnings given by the Assistant District Attorney before 

any admissions were made. Defendant inquired fully into this 
examination. Thus defendant was advised of the nature of this 
| preliminary questioning and of its circumstances and had ade- 
| quate notice that his admissions would be of ffered at thie trial. 
At the end of the Huntley hearing the hearing a ruled 
| not only that defendant had been eiven 1 Miranda warnings by the 
i Assistant Distriet Attorney, bul that the statement civ en: Jater 
“ reduced to wriling ’’, was volu ‘ary and admissible. Defend- 
| ant’s counsel could not reasona! clieve that this preliminary 
statement would not be offered ou the trial. He was not left 
uninformed on this. Thus People v. Remaley (26 N ¥ 2d 427) 
does not support appellant’s argument. 
Nor was there any such inconsistency between the dry-run 
exploratory statement and the question and answer atone 
| as to require: its suppression because it does not ‘‘ appear’ 
in the latter. The Assistant District Attorney testified on 


. : * eross-examination that the two statements correspond factually 
. ‘*in substance ”’. 

Appellant complains also about the charge to the jury on 

‘€ specific intent ’’ to commit robbery. The main charge covered 

the essential elements of robbery, especially where, as here, 

j it was charged two men acted together in a conspiracy to rob. 


. Among other things, the Judge said that a conspiracy may be 
an agreement to do an unlawful act, motivated ‘ by erimin: i} 
intent ’’. 


Ne ee me nm ec es i ae - ~ So Ne ee a en ty es ome a te tar 8 


108 30 NEW YORK REPORTS, 2d SERIES 


Statement of Case 


The purpose and intent to rob were elsewhere adequately 
explained to the jury and the People point out that section 
160.15 of the Penal Law, defining robbery in the first degree, 
does not require a specific intent. A robbery such as this could 


scarcely oak without a purpose to commit it. 

The maximum sentence imposed of 40 years was made up 
of 25 years for robbery and 15 years for ma islaughter to run 
consecutively. This was permissible within sone 70.25 of the 
Penal Law. The robbery and homicide were not a *€ single 
act’’. They were successive separate acts under the record 
here, where the shooting of the vietim appears as an winecessary 
afterthought (People ex rel. Maurer v, Jackson, 2 N N ¥ 2d 259). 

The order should be affirmed. 


Chief Judge Furp and Judges Burts, Screrrt, Breve, 
JaseN and Gissow concur. 


Order affirmed. 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ex rel. 
CARLSON TANNER, JR., 


Petitioner, 
- against ~- 
LEON VINCENT, Warden of Green Haven. 


Prison, Stormville, New York, 


Respondent. 


MEMORANDUM OF LAW FOR PETITIONER 


CARLSON TANNER, JR. petitions this Court for a writ 


of habeas corpus under 28 U.S.C. §§2541, 2544. 
PROCEDURAL BACKGROUND 


On April 10, 1969, after trial by jury, petitioner 
was convicted by the New York State Supreme Court, Queens, 
County, of robbery first degree, menslaughter second degree, 
and Jietuokba oe weapons and instruments and sentenced to a 
maximum of forty years. Petitioner appealed to the Appellate — 
Division, Second Judicial Department, seh affirmed wichout 


opini‘n on February 1, 1971 and to the Court of Appeals of the 


Me ee ree ret ee 


State of New York, which affirmed the judgment on March 15, 


1672. A copy of the opinion of the Court of Appeals is annexed 


as an appendix. It is reported at 30 N.Y.2d 103. 
STATEMENT OF FACTS 


On March 15, 1968 petitioner and a co-indictce, 
Yulmore, stopped a taxi and forced the driver to take them to 
an isolated area. There the driver was robbed and fatally shot. 
Petitioner and Fulmore each sought to put the eiotie for the 


crime on the other. 


At the trial, petitioner testified in his own defense. 


Fulmore testified for the prosecution. 


The principal evidence of petitioner's participation 
in the crime (other than Fulmore's testimony) was an inculpatory 
statement allegedly made by petitioner to two Assistant District 
Attorneys and one of the arresting detectives. These three 
tndtviduals testified bine, while petitioner was being inter- 
rogated he said that Fulmore had proposed robbing the taxi driver 
and that petitioner-had replied "All right...lec's take him", or 
words to tia effect. At the Huntley hearing the prosecution 


presented evidence as to four of five interrogations which had 


been made of petitioner. 


1. Petitioner was arrested in his apartment by 
Detective Katz and two other detectives around 10:00 a.m. on 


March 15, 1968. Petitioner was given warnings in purported com- 


pliance with Miranda, and was then interrogated in the apartment 


C14, 15, 207." 


2. Around 10:30 a.m. petitioner was taken by Detective 
Katz and one ofthe other detectives to the station haise.,in a 


police car. The interrogation continued en route (29-31, 33). 


Petitioner arrived at the station house around 
11:30 a.m. He remained in the custody of bececebne Sate util 
the arrival of Assistant District Attorney Lombardino around 
‘< p.m. Interrogation by Detective Katz continued during this 


period (31, 34). 


4. Lombardino first conferred with Katz to learn the 
results of his interrogations of petitioner (65). Next, Lombardino 


indicated to petitioner that he had conferred with Katz: 


"I had told the defendant [petitioner] ‘I 
understand you told the detectives what hap- 
pened,’ and he said, tyes, I did.’ 1 said, 
'Now, I want te reduce it to a formal state- 
ment,' and he said he understood..." (74). 


reer tC At ALLEL LOLA TB 
¥aunerical reference are to the minutes of the Huntley hearing 
and the trial. 


Lombardino's testimony, at the Huntley hearing, created the 

the impression that he then gave petitioner Micanda warnings 

and proceeded directly to a formal, recorded statement in question 
and answer form. At the triai, however, it developed that Lombar- 
dino had first conducted an exploratory interrogation of petitioncr, 
which he characterized as a “dry run". It was allegedly intended 

as preparation for the more formal interrogation which {mnediatcly 


followed (270-271). 


5. Lombardino then took the formal statement from 
petitioner which was recorded by a stenographer and typed up 


in question and answer form (the "Q & A") (267). 


An additional Assistant District Actorncy, Nicolosi, 
and Detective Katz were present during both the dry rm and the 


Q&A. 


The Court at the Huntley hearing found that the waim- 


ings which preceded the first three interrogations had not complied 


with Miranda: petitioner had not been advised that he was entitled 
to counsel at that particular stage of the proceeding (120-121). 
As to the Q & A, however, the Court found fhat the warnings which 


immediately preceded it had complied with Miranda, and that the 


Q & A would be admissible at the trial (122-123). 


No finding was made at the Huntley hearing with respect 
to the admissibility of the dry run because the prosecution had 


not indicated that there had been a dry run, 


At the trial, the two Assistant District Attorneys 


and the Detective testified as to the above-quoted inculpatory 


remark allegedly made by petitioner at the station tclaies On 
cross-examination all three witnesses conceded that the remark 
does not appear in the Q & A but only in the dry run which pre- 
ceded it (215-219, 274-277, 341-344). And, the Court, in its 
marshalling 2f the evidence for the jury, recognized that the 
testimony of these three witnesses was based on the dry run 


rather than the Q & A (734, 735, 739). 


ARGUMENT 
i 


PETITIONER'S PRIVILEGE ACAINST SELF- 
INCRIMINATION AND RIGHT TO COUNSEL WERE 
VIOLATED BY THe ADMISSION OF AN INCRIMINA=} 
TORY STATEMENT, OBTAINED AFTER PROPER 
MIRANDA WARNINGS, BUT WITHOUT PETITIONC: 
BEING AWARE THAT AN EARLIER INCRIMINATORY 
STATEMENT WAS INADMISSIBLE BECAUSE OF a 
FAILURE TO COMPLY WITH MIRANDA. 

The instant proceeding raises the problem of the ad- 
missibility of an incriminatory statement which has been obtained 
after proper Miranda warnings out which has been preceded by a 
statement obtained without such warnings. It is petitioner's 
view that, unless a defendant is made aware of the inadmissibility 


“of the earlicr statement, subsequent Miranda warnings serve no 


purpose and cannot make a later statement admissible. 


If the person conducting the second interrogation 
knows the results of the first interrogation, and, equally 
important, the defendant knows that he knows, then the defendant 
will sce no reason to be silent. In other words there would be 
a reason for silence only if the defendant knew that the state- 


ment at the first interrojzation had been improperly. obtained 


and could not be used agiinst him. Otherwise, the defendant 


would think that the cat is out of the -bag, so to speak, and 


that there is no purpose in not repeating the. first statement. - 


The decisional law, subsequent to Miranda, as it has 
evolved in most courts supports the interpretation of Miranda 
urged by petitioner. United States v. Pierce, 397 F.2d 128 
(4th Cir. 1968) jis illustrative. There, after a strat confes- 
sion to local police without Miranda warnings, the defendant 
was interrogated by FBI agents, who gave Miranda warnings and 
to whom defendant then repeated his confession. The following 
quotation indicates why the Court of Appeals for the Fourth 
Circuit held the second as well as the first confession inadmis- 


sible: 


The FBI entered the fray armed with defendant's 
earlier adni.sions to the [local] police, and 
it is most probable that defendant was aware 
of this fact. Defendant's knowledge, of this 
fact coupled with the agent's warning conveyed 
the idea that though defendmt could remain 
silent if he wished, he might as well answer 
the questions put to him since the agent was 
already aware of the earlier answers. The 
decision hardly can be termed voluntary... 
Warning after the admission is too late, and 
the bare fact of subsequent repevition to 

the same or a cooperating officer cannot mcke 
the admission admissible. 397 F. 2d at 131 


Using this analysis in the present case, there would 
seem no question that petitioner's statements at the station 


house were motivated by the fact that he had earlicr made 


similar statements on three successive. occasions to the arrest- 


ing detectives. The Assistant District Attorney who conducted 


ey 


the interrogation told petitioner that he knew of petitioner's 
earlier statements. In addition, one of the arresting detectives 
was preset during the interrogation. Petitioner had no way of 
lmowing that the earlier warn ‘srectives had not 
complied with Miranda and that earlier statements 
were therefore inadmissible. in. - ‘s, so far as petitioner 
muld tell, the cat was out of the bag, and the subsequent Mircacs 


warnings were necessarily meaningless. 


The New York Court of Appeals nonetheless held peti- 
tioner's subsequent incriminatory statement admissible. It 
appears to have done so for two reasons. First, the Ccurt 
observed that petitioner "did not say that his prior svatement 
hed any effect on his later statements to the assistant district 
attormey". (Appendix,2) To require petitioner to say 50, however, 
makes little sense. A defendant, if asked, would always affirm 
the existence of such a causal relationship. The issue should’ 
be — as United States v. Pierce suggests — whether the facts 
support the likelihood of such a relationship. The facts 
pertinent in the instant case are not in dispute, and there would 


seem little doubt as to such a relationship. 


The second ground relied on by the New York Court of | 


Appeals to reject petitioner's argument was that counsel for 


petitioner did not "state the ‘cat-out-of-the-bagz' theory to be 
ats 


a ground of 'taint'". (Appendix,3) This is manifestly incor- 
rect. Point II of petitioner's brief at the Huntley hearing 
(pages 7-9) not only developed this theory but quoted the 


passage from United States v. Pierce set forth above .* 


The habeas corpus proceeding, in this Court, involving 
Stephen J. B. is almost identical with the present proceeding. 
There the writ was granted and this Court's decision was affirmad 


by the Court of Appeals for the Second Circuit. United States 


ex rel Stephen J. B. v. Shelly 305 F. Supp 55 (1969); aff'd as 
modified 430 F.2d 215 (1970). 


i  ceccampeniiensnencsningscienesaecntcimnttieeescinecemasininetenti 
¥The conclusion is inescapable that the New York Court 

of Appeals did not familiarize itself with the transcript 
of the Huntley hearing. Otherwise the Court could not 
have asserted that petitioner's counsel had not advanced 
the "cat-out-of-the-bag" theory. Counsel's argument 


went, in part, as follows: 


"the defendant continues to move to exclude all 
“statements made allegedly either to the police 
officer or the Q and A statement to Mr. Lombardino, 
which was tainted by the failure of the police to 
issue the proper Miranda warnings, and that the 
statement to Hr. Lombardino was a direct result 

of having already given full statements, which . 
My. Lombardino knew about, to the police. This 
was in the defendant's mind and it was stated 

to the defendant by Mr. Lombardino,’ and on that 
basis I would ovject to the use of any statements" 
(119-120) 


Apart from actually using the label "cat-out-of-the-bag", 
jt is difficult to sce how petitioner's counsel could have 
more clearly evoked the cat-out-of-the-bag theory. 


. de 


In Stephen J.B. 4 policeman had apprehended the 
petitioner, a sixteen year old, with a stolen car. After being 
given warmings which did not comply with Miranda, Stephen ad- 
mitted the car was stolen. Promptly thereafter another police- 
man arrived on the scene. Stephen admitted to him also that 
the car was stolen. The second officer than g«ve Stephen proper 
Miranda warnings and asked him if he waived his right to remain 
silent. The response was affirmative, and Stephcn again adnitted 
the car was stolen. He was then taken to the police station, 
again given Miranda warnings, and again confessed. The ‘tril 
court admitted the last two confessions, and Stepiea then 


pleaded guilty. The New York Court of Appeals affirmed the 


trial court's action in admitting the two confessions. People 


v. Stepehn J. B. 23 N.Y. 2d 611 (1969). 


In the subsequent habeas corpus proceeding this Court 
and the Circuit Court phrased the question in terms of whether 
Stephen, in fact, had voluntarily wived his Miranda rights. This 
precise question it was felt had not been before the New York 
State courts; and it was held that there had not been such a 


waiver. The following quotation from the opinion of the Circuit 


Court sets forth the rationale of the decisions: 


As we have indicated, both the state 
and federal courts agree here that the 
original adnissions...were improperly se- 
cured, Whether we characterize the ration- 
ale as the "cat-out-of-the-bag" theory or 
not, the simple, Likely conclusion is that 
when a suspect, in the rapid sequence of 
events present here, has already admitted 
his guilt, he will be far less likely to 
give intelligent consideration to later re- 
quests to waive his right to remain silcnt 
and to have counsel present, since he will 
cegard them as meaningless...Had petitioner 
been told that his prior admissions were 
invalid, or were there even the slightest 
basis in the record for inferring that he 
might have knowm that he had not yet Legally 
incriminated himself when he made the third 
and fourth admissions, we mght decide other- 
wise; but he was not, and thereis not. The 
factors are closely intertwined and each 
admission cannot be viewed without reference 
to what happened so shortly before. And his 
age and his lack of prior contact with the 
police militate not only against finling a 
waiver, but against a specific finding of 
awareness of the invalidity of his first 

-admissions. 430 F. 2d at 218. 


The foregoing passage indicates that the decisive 


element was Stephen's unawareness that his “prior admissions 


were invalid". Without such awareness no decision to waive 


Miranda rights could have a rational basis. This, of course, 


was exactly petitioner's situation in the present case. Since 
he did not know, or even suspect, that his earlier statements 
were invalid, his waiver of his rights at the station house 

was not a meaningful decision and he should not have been bound 


thereby. 


Inexplicably the New York Court of Appeals, in the 
instant case, was uninfluenced by the habeas corpus decisions 
in Stephen J.B. It cistinguished these decisions with the 


following comnecnt: 


"The Federal court found the admission of 

the petitioner there, a 16 year-old boy, 

was not based on an intelligent waiver, and 
one factor, not apparently the controlling 
one, was the finding by the Federal court 
that having made a prior statement improperly 
elicited this let the "cat-out-of-the-bag' 
and affected his subsequent statement (430 F. 
2d, page 219)..." (Appendix,2). 


This analysis is debatable, to say the least. Any 


interpretation that the carlicr, improperly elicited statement 
was not a ‘controlling" factor ignores most of the language, 
as well as the substance, of the passage quoted above from the 


opinion of the Circuit Court. 


It is truc, as the New York Cow t of Appeals noted, 
that the youth and- inexperience of Stephen were additional 
considerations which affectedtis inability to make a meaningful 


waiver of his Miranda rights. Yet the differences betwe=n 


Stephen and petitioner are not so great as to compel a different 


approach here. Stephen was 16 and he had never been in trouble 
with the police. Petitioner also, although somewhat older — 27 = 
had not been in trouble with the police during the previous tca 
bd rs. 

All of the foregoing ‘ndicates the appropriateness 
of granting the writ. As a practical matter, any other approach 
than that urged here by petitioner would make possible a device 
by which the police could obtain a confession in a way contrary 
to the spirit of Miranda. All that might be necessary would be 
for one police officer to ignore Miranda md obtain a confession 
thereby. This, of course, would be madmissible, but then a 
second police officer might comply with Miranda and obtain a 
repetition of the confessjon which would be admissible.* 
eee ee ee rer Pemergremyy F 
The interrogation of petitioner ould not have been in compli- 
ance with Miranda and its companion cases even had petitioner 
not made incriminatory statements at the three prior interrogations. 
Westover Vv. United States 384 U.S. 436 (1966) requires that a 
defendant be given iiiranda warnings at the time he is first taken 
into custody. ilere, aituough petitioner was interrogated as soon 
as he was arrested, he did not receive proper Niiranda warnings 


until his interroyation at the station. house three hours later. 


, 
The New York Courts ignored petitioner's argument based on 


Westover. 
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is 


PETITIONER'S RIGHT TO DUE PROCESS WAS VIO- 

LATED BY TEE ADMISSION OF TESTIMONY AS TO AN 

ALLEGED INCRIMINATORY STATEMENT MADE BY PETI- 

TIONER DURING AN EXPLORATORY INTERRCSATION, 

WHERE THE PROSECUTION, AT A JACKSON V. DENNO 

HEARING, DID NOT DISCLOSE THAT SUCH TESTIMONY 

WOULD BE INTRODUCED AND INDICATED THAT IT 

WOULD INTRODUCE ONLY THE WRITTEN RECORD OF A 

SUBSEQUENT FORMAL INTERROGATION. 

Jackson v. Denno 378 U.S. 368 (1964) requires that a 
defendant be provided with an opportunity, prior to trial, to 
have a court determination of whether or not an admission has 
been obtained voluntarily. The procedure followed at the 
Huntley hearing in the instant case denied petitioner.such an 


opportunity and hence deprived him of his Jackson rights. 


As previously mentioned, petitioner was twice inter- 
rogated by an Assistant District Attomey at the station house. 
The first inteerdgation was exploratory, and was characterized 
as a dry run. A formal interrogation followed. This was recorded 


by a stenographer had has been referred to as the Q & A. 


As also previously mentioned, at petitioner's trial 
two Assistant District Attormeys and a detective testified that 


petitioner had described his role in the crime as follows: 


When petitioner and the co-indictee Fulmore were in the taxi, 


Fulmore proposed robbing the driver to which petitioner allegedly 


eihe 


replied: "ALL right...let's take him", This quotation is 

the only admission of petitioner that connects him with the 
crime. Obviously, it is of extreme importance. Yet it does 
‘not appear in the Q&A and can only have been derived from the 


dry run. 


At the Huntley hearing, however, the prosecution 
indicated to petitioner only that at his trial it would introduce * 
the Q& A. Petitioner was not told that the prosecution would 
also ees reyciesny from the dry run. This, of course, deprived 
petitioner of all opportunity to establish, at the Huntley hearins, 
the involumtariness of the dry run. It also may have. impaired 


-petitioner's ability to establish the involuntariness of the Q 


& A. 


Counsel for petitioner first learned that the prosect- 
tion was relying on thedry ren through cross-examination at the 
trial of the three prosecution witnesses who testified as to 
petitioner's incriminatory statement. Of these three witnesses, 
only one, ADA Lombardino, testified as to any Miranda warming 


having preceded the dry run (265-267). At this point the trial 


was well under way, and counsel's opportunity for meaningful 


cross-examination was far less than it would have been had the 


been under consideration at the Huntley hearing. 


As to the Q & A, petitioner's counsel cross-examined 
the two Assistant District Attorneys and the detective at the 
Huntley hearing. All three had testified as to the Miranda 
warnings which preceded the Q& A. But such cross-examination 
was necessarily conducted in ignorance of what may be highly 
significant evidence as to the involuntariness of the Q&A 
as well as the involumtariness of the dry run: the inconsistent 
between the Q & A and the dry run conceming paticinias’s par- 
ticipation in the crime. Accordingly, by failing to disclose 
at the Huntley hearing its contemplated reliance on the dry 
run the prosecution denied petitioner his rights under Jackson 


‘vy. Denno so far as concerns the Q & A as well as the dry run. 


The only possible explanation for the decision of the 
New York Court of Appeals in the instant case is that the Court 
. failed to comprehend what went on at either the Huntley hearing 


or at the trial, so far as’the dry run is concerned. The Court's 


opinion, in this area, is inaccurate jn almost every respect. 


The Court, for example, made the following statement: 


"At the Huntley hearing there was extensive testi-« 
mony as to the warmings given by the assistant 
district attomcy before any admissions were made 


including. the “dry run" questions. Defendant 

inquired fully into this examination. Thus 

defendant was advised of the nature of this pre- 
liminary questioning and of ics circumstances and 
had adequate notice that his admissions would be 
offercd at the trial. (Appendix,3). 

A review, however, of the 120 pages of the Huntley 
hearing transcript and the 6 pages of the Huntley Court's decis- 
fon appended thereto, discloses not a single refercnce to the 
dry rum (1-126). (Neither the Huntley Court nor, so far as 
appears, even petitioner's counsel had any idea that there had 
been a dry rum.) The transcript is devoted entirely to the 


formal interrogation, which was embodied in written question 


-and answer form. The prosecution testified only as to the 


‘formal interrogation and gave no indication that there had bee 


any preliminary interrogation. 


The opinion of the Court of Appeals is equally wicom- 


prehending in another respect: 


Nor was there any such inconsistency between 

the dry run exploratory statement and the question 
and answer statement as to require its suppression 
because it does not “appear” in the latter. The 
assistant district attorney testified on cross- 
examination that the two statements correspond 
factually “in substance (Appendix,4). 


As pointed out earlier, however, the two statements 


do not “correspond factually." If they had, it would have been 
unnecessary for the prosecution to introduce testimony from the 
dry run. The incriminatory statement ascribed to petitioner can 
only be derived from the dry run: it nowhere appears in the 
Q&A. (The cee ok Q&A is set forth at .pages 466-496 of 

the trial minutes.) Actually, ADA Lombardino recognized that 
the two statements did not completely correspond and attribut.d 
any discrepancy to the fact that, in the formal interrogation, 


petitioner "started te hedge" (274).* 


* ws 


Moreover, regardless of the testimony of the assistcut 
district attorney, the fact is that no correspondence exists. 
As previously mentioned, in its charge the trial court recognized 
that resort must be had to the dry run to support the admission 


of the incriminatory statement of petitioner on which the prose~ 


cution relied. 


*Similarly, ADA Nicolosi said that during the formal interroga- 
tion petitioner was "a Little more evasive" (343). 


; P ° ee ‘|. 
Detective Katz was more forthright in acknowledging that petitioncr s 
incriminatory statement was derivable only from the dry run: 


“Whatever I had testified today was not all in the 
(Q & A] statement, there were other things which I 
testified to which wasn't in that statement" (216). 


None of the forecoins testimony, of course, was referred to 
by the New York Court of Appeals. 


-l18- 


Accordingly, the failure of the prosecution to advise 


petitioner, at the Huntley hearing, that testimony from the dry 


run would be introduced at the trial deprived petitioner of his 


Jackson v. Denno rights. 


Respectfully submitted, 


WILLIAM J. GALLAGIHEN 
The Legal Aid Socicty 
Attorney for Petitioner 


WILLIAM E. HELLERSTEIN 
G. CLARK CUMMINGS 


Of Counsel 
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The People d&c., 


Res pon vent, This opinion is uccorrected aed eubdj-ct 9 revision 


ve. before publication io tha New York Reporis. 
Carison Tanner, Jr., 


: Ap pellant. Nancl (6, 1412 
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BERGAN, J.: 
Defendant has been sentenced in Qucens County to a maxinum of 
40 years for robbery first degree, manslaughter second degree and feloa- 
ious possession of weapons and instrenents,. Proof was adequate that 
defondsnt ind a companion held up a a Sere and robbed hir anu .uat, 
after the robbery was completed and while the taxi driver tas Gitting in 
the cab offering no resistance, this defendant opencd the door of the cnb, 
shot and killed the driver, The crine sas established both by defendant's 
confessions and by the testimony of Kenneth FPulmore, an accomplice. The 
sufficiency of the evidence to establish defendant's gvilt quite beyond a 
~ reasonable doubt is not raised on this appeal. : 

The main questions raised turn on the effect and relationship 
eof successive adsissions elicited from defendant while in custody, the 
first by police after his arrest; the second a “dry run“ or preliminary 
oral examination made by an assistant district atterney, not rocorded, 
and the third an cxamination of defendant by the assistant district 
attorney recorded and transcribed in qucstions and arnsters, 

The first aémissions to the police were suppressed on consent 
of the People in the Hunticy hearing by the hearing judge because of the 
failure to give adequate Miranda warnings; but the court did not suppress 
the admissions made to the assistant district attorncy which defendant 


conceded at the hearing were preceded by warnings, and these admissions 


. 


2S Rw ge Seep Re ee Herero 
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aQu 


a 
in both the proliminary examination and ‘he recorded examination vere 
admitted on the trial. ‘ 

Appellant argues that the suppressed adnissions were so related 
to the subsequent ones that they "tainted" them and sade them inadmissible; 
that he did not receive sufficient notice from the People that the “dry 
run” or “exploratory” unrecorded examination by the assistant district 
attorney would be offered on the trial; and that, in any event, the 
“exploratory" examination was inadaissibie because some of it did not 
appear in the more formal and reliable transcribed statement. 2) 

A man who makes admissions under duress or in violation of his se 
constitutional right to wirning and advice may feel so committed by what 
he has then said that he believes it futile to assert his rights after 
he has been later advised of them before new questioning begins. This 
state of mind may have an effect on the waiver leading to the later ad- 
missions; or on the voluntary nature of those admissions. pee <o 
s An interrelationship betveen statements was one of the grounds: 
leading to the decision in United States ex rel. Stephen J. B. v. Shelly 
(430 F. 2d 215) which sustained a Federal habeas corpus order after this 
court had affirmed the conviction (People v. Stephen J. B., 23 HY 24 Git}. 
The Federal court found the admission of the petitioner there, a 16-year- 
old boy, *as not based on an intelligent waiver, and one factor, not 
apparently the controlling one, was the finding by the Federal court that 
having made a prior statement improperly elicited this let “the cat out | 
of the bag” and affected his subsequent statement (430 F. 2d, p. 219). 

Other reasons, however, among them the youth and inexperience 
of the petitioncr, affecting ability to make a meaningful waiver, entered 
into the grounds laid down in the decision to which one judge dissented 
and another agreed only to a footnote to the opinion (p. 219). 

Whethor an accused believes himself so committed by a prior 


statement that he feels bound to make another, depends on his state of 


mind which is a fact question. Appellant testified at the Hunticy 


hearing. He did not say that his prior statement had any effect on his 


later statcments to the assistant district attorney. 


le testified he was then advised of his right to a lawyer but 


* 


did not ask for one and made the subs quent statement because "] was 
scared", He continued to be afraid because the policeman had Previously 
“promised to kill me", 

Tho hearing judge held the testimony of appellant incredible 
and found the two later statements had been voluntarily made. Although 
counsel for appellant raised the question before the hearing judge that 
the subsequent statements wore "tainted" by the earlicr ones, no factual 
basis for this appears in the record, not oven the defendant's own ex- 
pression of his state of mind. Nor did counsel stato the “cat~out-of- 
the-bag" theory to be a ground of “taint, The court, accordin: was 
justified in holding the statements made to the assistant district 


attorney admissible, 


"£ The court does not reach on this record, therefore, and need not 


now decide, whether on a factual finding of association betroen an 


must be suppression. The decisions in Peonle v, Stephen J. B. (23 N ¥ 
Sil, supra), Commonwealth v. White (353 Mass. 409, cert. den. 391 
S. 968) and Lyons v. Oklahoma (322 U. S. 596) seem to sustain admission 
the statements taken by the assistant district attorney. 

As to notice that the “exploratory" or “dry run" examination by 
the assistant district attorney would be offered on the trial, ac well as 
the recorded statements, defendant received fully adequate notice. Tie 
People gave notice pursuant to former Code of Crininal Procedure (§ 613-f) 
that they intended to offer statements attributed to defendant. 

at the Huntley hearing there was extensive testimony as to the 
warnings given by the assistant district attorney before any adnissions 
were made including the “dry run" questions, Defendznt inguired fuliy 
into this examination. Thus defendant was advised of the nature of this 
preliminary questioning and of its circumstances and had adequate notice 
that his admissions would be offered at the trial. 

At the end of the Nuntley hearing the hearing judge ruled not 
only that defendant had been given Miranda warnings by the assistant 
district attorney, but that the statement Given, “later reduced to 
writing", was voluntary and admissible. Defendant's ce 'nsel could not 


reasonably believe that this Preliminary statement would not be offered 
a 


a 


on the trial, He was not left uninformed on this, Thus People v, 
Remaley (26 N ¥ 2d 427) does not Support appellant's arguzcnt. 

Nor was there any such inconsistency betweon the dry-run 
exploratory statement and the question and answer statement as to require 
its suppression because it does not “appear” in the latter. The ansist- 
ant district attorney testified on cross-exaninatic. that tho two ctatec~ 
ments correspond factually “in substance”, 

Appellant complains also about the charge to the jury on: 
“specific intent” to commit robbery. The main charge covered the csson- 
tial clements of robbery, especially where, as here, it was charged two 
men acted together in a conspiracy to rob. Among other things, tho judse 
said that a conspiracy may be an agreement to do an unlawful act, roti- 
vated “by criminal intent". : ae 

The purpose and intent to rob were elsethere adequately ex= 
plained to the jury and the People point out that. Penal Law section 
160.15, defining robbery in the first degive, does not require a specific 
intent. A robbery such as this could scarcely happen without a purpose 
to commit it. 

The iaeteen sentence imposed of 40 years was made ‘up of 25 
years for robbery and 15 years for manslaughter to run consecutively. 
This was permissible within Penal Law section 70.25. The robbery and 


homicide were not a “single act". They were successive separate acts 


under the record here, where the shooting of the victim appears as an 


unnecessary afterthought (People cx rel. Naurer v, Jackson, 2 N Y 2d 259). 


The order should be affirmed, 


* t 


Order affirmed. Opinion by Bergen, J.. All concur, 
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APPENDIX E 


FILED 
iM CLLEHA'S OF CE 
U. &. DISTINCT COURT £.0. NY, 


6 


' OF NEW YORK % JUL ZS 1975 > 


TiME AM naeereore ceamee 


UNITED STATES OF AMERICA ex rel. FE ccisseceitiinsaintatensiitis 
CARLSON TANNER JR. 
Petitioner, APFIDAVIT IN 
Opposition — 
~against- 

75 ¢ 7i9 

LEON VINCENT, Warden, Green Haven 

Correctional Facility, 


STATE OF NEW YORK 


| COUNTY OF NEW YORK 


JOAN P. SCANNELL, being duly sworn, deposes and says: 


1. I ama Deputy Arsistant Attorney General in the 
office of LOUIS J. LEFKOWITZ, Attorney General of the State of 


New York, attorney for the respondent herein. I submit this 


affidavit in opposition to petitioner's application for a 


| writ of habeas corpus. 


2. Petitioner was convicted after a jury trial in 
the Supreme Court, Queens County of robbery in the first degree, 
manslaughter in the second degree and possession of a weapon. 
Petitioner was sentenced to a maximum of twenty-five years on 
the robbery charge and a maximum of fifteen years on the 
manslaughter charge; the sentences to be served consecutively. 
The conviction was affirmed by ihe Appellate Division, First 
Department and the New York Court of Appeals. Petitioner is 


presently confined to Green Haven Correctional Facility. 


Pe LN ett: i Na A 


ce et tan nets 


3. In his application petitioner claims hie privilege 
against self-incrimination and right to counsel were violated 
by the admission of his confession at trial. In addition, 
petitioner contends that his due process rights were violated 
in the prosecution's alleged failure to give notice of the use 


in evidence of a “dry run" interrogation. a 


4. Petitioner clains his privilege against self- 
dncrimination was violated, in that, his second confession which 
was admitted into evidence at trial, was tainted by petitioncr's 
first allegedly illegal confession based on a “cat out of the 
bag theory”. At the Huntley hearing, the trial court found 
that prior to his first confession petitioner was advised 
that he “had the right to remain silent; anything he said could 
be used against him in a court of law; that he had a right to 
an attorney at every stage of the proceedings and that if he 
could not afford an attorney an attorney would be appointed for 
him or assigned to him by the Court" (121).* The trial court 
found that although petitioner answered in the affirmative when 
asked if he understood his rights, the Court was not convinced 
that petitioner understood that the questioning in his hotel 
room, subsequent to his arrest, was 4 stage in the proceedings. 
For the above reason petitioner's first confession was suppressed. 
The Court found that petitioner's second confession at the 
station house was preceded by proper Miranda warnings, voluntary, 


and thereby admissible at trial (120-123). 


~2- 


iho minutes of the lluntley hearing and trial are being for- 
wardea with this affidavit. The numbers in parentheses refer 
to the pages of the minutes. 


eel eee 


\ 


Court stated in United States V- Bayer, 


\ 
iW 


yee yr Ft oe eS mle 


s contention that 4 prior involuntary 


confession thereby taints any subsequent confessions based on 
Pi | 


a cat out of the bag theory is without mez it. As the Supreme 


331 U.S. 532, at 540 


never gone 80 far as to hold that 


(1947) “««+ 


naking a confession uncer circumstances which preclude its use 


+ ‘ Pa 
perpety nlly disabies the confessor from ® aking a usuable one 


after those conditions have been removed". Accord United States 


Howard , 378 


Vv. Knight, 295 F. 24 971 (2d Car. 1968); Knett Vv. 


i 


Island, 1974). 


~— 


1325 (D. 


F. Sup}. 


supra the defendant made certasan admissions to lecal authorities 


on without being given Miranda warnings. 


oat 
~ 
“ 
“ 
~ 


during an 


The defendant rep* sted the admiss4 to an F.B.I. agent after 


receiving proper warnings: The defendant claimed that his 
second ad tainted by the former. The Court citing 


stated at 975 “that an admission 


United States V.- Rayer, supré, at 
once made should t in itself always be fatal”. The Court 
further stated that a. se nd confession's admissibility ".-- 


depends upon the ‘causal relationship’ between the earlier 


unconstitutional interrog: tion by the local police and the later 
is whether the 


incriminating statement... The ultimate issue 


i 


federal authorities were the of the pressure 


bent ficiarices 


Westover, 384 


applied by the local in custody interrogation. 


U.S. at 497, 86 Ss. Ct. at 1639.° 


In upholding the admissibility of the defendant's 


statement to the F.B.1I. the Court found at 975 that "the 


‘compelling pressures’ which concerned the Supreme Court in 


Miranda were absent". The Court distinguished Westover Ve 
United States, 384 U.S. 436 (1966) in that in Westover prior 


I cefendant was interrogated con~ 


jto receiving any warnings the 


leinuously for fourteen hours. An additional distinguishing 


In United States V- Kniant 


asm 


} 
i 
j 


a 
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| * ‘ 
| facto: waa that in Knight, the suspect was questioned in his 


iIhome. "Certainly the fact that a suspect ie at home bears 


nel nca came 


ton whether pressure was applied". 


at bar involves a eituation ansiogous to 


re ee. 


- 
t 


ithe one.in United States v. cnight supra, rather than the 


| 


_— 


So 


jooerc.ve atmosp! 


' 


, Petitioner was questioned for «6 brief period in his hotel room 


Jand after being given his Miran.a warnings. 


Furthermore. the two cases which petitioner cites in 


igupport of his claim of taint are clearly distinguished from 


t 


'the case at bar. In United States ex t el. Stephen v. Shelley, 


4305 F. Supp. 55 Cir. 1969) the defendant was a sixteen 
year old, who had never been in trouble with the police. His 
& 4 


parents had ‘reed him out of their car, miles away from home, 


because he too much te drink. The defendant end his friend 


if 
& 
| 
eo} 
t 
* 


had been wane ng around all night without sleep and had taken 
I 


asinine 


jetranger's car. When advised of s rights, the police had 
Ineglected to tell the defendant that anything he said could 

be used against him and he had a right to an appointed attorney 
‘if he could not sed one. The Court in determining that the 
'defendant had not voluntarily relinquished a known right, took 
f4nto account defendant's lack of maturity and consequent lark 
of education, his inexperience with police, and the fact that 
the sergeant testified he observed the defendant crying and he 
looked as thougn he had not received enough sleep. In the instant 
case petitioner was anything but a tired frightened youth who 
had never been in trouble with the police. Likewise, the case 
of United States v. Pierce, 397 F. 24 128 (4th Cir. 1968) is 
clearly distinguishable in that there the defendant was warned 


‘only of his right to remain silent. In the instant case 


petitioner was given full Miranda warnings but the trial court was | 


iunconvinced that petitioner understood that his arrest was 4 
| stage of the proceedings and that he ‘thereby had a right to an 


' attorney at that moment. 


The record is devoid of any evidence indicating that 
|either of petitioner's confessions were a result of coercion 
Sage that the Assistant District Attorney,.in obtaining the second 
i confession, benefited from any pressure applied by the police. 
|| Petitioner's cat out of the bag claim seems an afterthought . 


on his part, to fit his situation into a legal theory. Peti-- 
, tioner's own statements are riddled with inconsistencies. At’ 
i 

‘tang Huntley hearing petitioner testified that he refused the 


| assistance of counsel and confessed to the Assistant District 
| Attorney because he was scared the police were going to kill 
him, if he didn't confess (92). Now petitioner claims that 
"his second confession was induced by the feeling that it would 
ibe futile to remain silent since his first confession had 

| atreaay let the cat out of the bag. The record indicates 


i 
ihowever, that petitioner's confession was knowing, voluntary 


. 


i 
h 
land free of taint. * ‘ } 

i i 

‘ 5. With regard to petitioner's first confession it 

‘| ‘ 

bis doubtful that the Miranda rights given to the petitioner 

if] ; 

prior to his first confession would be deemed inadequate under 
‘federal constitutional standards. In the case of United States 
ve Floyd, 496 F. 2a $32, 988 (2a Cir. 1974) the defendant was 

| advised that he had a right to an attorney but the government 


hagent admitted that he had not expressly informed the defendant 


oF In regard to the Trial Courts finding that petitioner's second 
: confession to be voluntary. See 28 U.S.C.A. 2254(d). 
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| that he had a right to an attorney present before any 


questioning began. In this case as in the case at bar the 
| defendant had answered in the affirmative when asked if he — 
| understood his rights. The Court held that the defendant had 


been adequately informed of his right to counsel. The court 


\ 

| stated at 998 "We have held that words of Miranda do not con~ 
| 

| 

t 


stitute a ritualistic formula which must be repeated without 
| variation but that words which convey the substance of the 


warning along with the required information are sufficient." 
i! 4 ; 
i Accord United States v- Pacelli, 470 F. 9a 67, 72 (2d cir. 


i 1972) cert. den. 410 U.S. 983 (1973); United States V- Lamia, 


; 429 F. 2a 373, 376 (2a Cir. 1970) cert. den. 400 U.S. 907 (1970)5 
i 
| Evans Vv. Swensome 455 F. 24 291, 295 (8th Cir. 1972). In 


" 
| addition in Tasby v- united States, 451 F. 2d 394 (8th Cir., 


il 


» 1971) where the defendant was advised that an attorney would 
| be appointed at the proper time, the court stated at 398 

i “~phis statement even though a slight deviation from the Miranda 
4 prescription does not negate the overall effectiveness of the 


iy 
! warning". 


{ 6. 4£ any error resulted from the admission of 

' petitioner's second confession at trial it was indeed harmless 

: error. Even excluding petitioner's confession, the evidence 

against him was overwhelming. Petitioner's co-participant in 

; the crime testified at trial to ene following: petitioner had 
suggested they "take off the cab" (T. 371) aon they entered 
the cab, petitioner was carrying a silver plated gun (366, 372) 6 
Upon demand, the taxicab driver then gave petitioner his money 
clip (378) and money changer. Petitioner told the driver to 
lay across the front seat; then, despite the victim's begging 
(377) petitioner shot him (382). The co-participant further 

: testified that when he asked petitioner why he shot the driver 
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petitioner repliec “well, this shows you I can take a Life" 
(386). This testimony was corroborated by items found in 
' petitioner's hotel room at the time of his arrest; namely, 
the victim's money clip engraved with his and his wife's 
initials (184), which the co-participant identified as being 


the one given to petitioner by the victim (378), a silver 


plated 38 caliber Smith and Western revolver which the co- 


~ 


te ee 


_ participant identified as being the gun petitioner was carrying 


“on the night of the murder (366), and finally a spent shell casing 


from a 38 caliber Smith and Western bullet. At trial a 
|| pallistics expert testified that the spent shell casing which 
i does not eject when fired (299) had been part of a bullet, 


li ¢ired from the gun seized in petitioner's hotel room. This 
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evidence was further corroborated by the autopsy report which 


revealed that the cab driver had been killed with a 38 caliber 


som 


Smith and Western bullet which was too deformed to determine 


i whether it had been fired from petitioner's gun. Based on 
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' such overwhelming evidence it is clear that if there were any 


error it was harmless and the conviction should stand. As 


‘ 


. the Supreme Court stated in Milton v. Wainwright, 407 U.S. 371 


J RE en pale tee: 


| 377-378 (1972) “The writ of habeas corpus has limited scope; ‘ 


' the federal courts do not sit to retry cases de novo but 


rather, to review for violations of federal constitutional 


2 PN Mee ee ne eae a aS 


standards. In that process we do not close our eyes to the 


' reality of overwhelming evidence of guilt fairly established 


sa eerts 


. 


i in the State court see". Accord Chapman Vv. California, 386 


ys. 18, 24 (1967); United States ex rel. Rass v- LaVallee, 448 


ip. 2a S52 (2d Cir. 1971); Harrington v. California, 395 U.S. 250 
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i 
7. Petitioner's second contention that his due 


a rights were violated because he allegedly was not 


dl 
i 


| siven notice of the "dry run interrogation" is without merit. 
we the Huntley hearing the Assistant District Attorney stated: 
h 


| 
U 
| “However, the People will question : | 
Detective Katz and possibly Detective ; } 


} Sullivan if he was present in fact when 
i I took the statement which reduced 

| itself to the Q and A, questions and 

i answers, and through Detective Katz I 

I will attempt to develop what the 

‘ G@efendant said to me." (118) 


| 
| 
| | 
I The Miranda warnings given to petitioner prior to | 
| the dry run, which was later reduced to the formal Q & A, were | 
| the subject of close scrutiny at the Huntley hearing (64-74). 
l'on cross-examination of the Assistant District Attorney, | 
,Petitioner's counsel inquired into the rights given, and | 
‘eae made by petitioner, to the Assistant. Furthermore, 
the Assistant District Attorney testified at trial that the 
aoe given by petitioner during the dry run and on the 
formal Q & A were in substance the same (277). Petitioner was ! 
given proper notice of the statements to be used against him 

' sn compliance with § 813(f) ef the former Code of Criminal 


‘Procedure. 


WHEREFORE, respondent respectfully requests the 


‘'petition be dismissed in all respects. | 
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iSworn to before me this 
24th day of July, 1975 
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Assistant Attorney General 
1 of the State of New York 
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APPENDIX 


-UNITED STATES D 
EASTERN DISTRICT 


eis’ ee der aes ee la con ae ae eam | 9 mat eS ti a a cl ale 
UNITED STATES OF AMERICA, ex rel. , 8 
CARLSON TANNER, JR., 
Petitioner ; 
-against- : j wo ¢ 718 
LEON VINCENT, Warden of Green Haven ; 
Prison, Stormville, New York, 3 
Respondent. 3 
hs ask sas gel Ae. lates meee ga apc me eae) cae ae je team et a Sa es Soe 
‘ 
REPLY MEMORANDUM OF LAW FOR PE! IONER 


“WILLIAM J. GALLAGHER, ESQ. 
The Legal Aid Society 
Attorney for Petitioner 
119 Fifth Avenue 
New York, New York 


Of Counsel: 


WILLIAM E. HELLERSTEIN 
G. CLARK CUMMINGS 

350 Park Avenue 

New York, New York 10022 
(212) 752-5800 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


spies pe ee ie ee at Oe ar ae 


UNITED STATES OF AMERICA ex rel. 
CARLSON TANNER, JR., 


Petitioner, 
~against- 


LEON VINCENT, Warden of Green Haven 
Prison, Stormville, New York, 


Respondent. 


REPLY MEMORANDUM OF LAW FOR PETITIONER 


The Affidavit in Opposition of Joan P. Scannell 
("Affidavit") Submitted on behalf of Respondent raises no 
issue not treated in Petitioner's Memorandum of Law. The 
Affidavit, however, contains several incorrect statenents 


and this Reply is Submitted soley to Provide correction. 


1. Page 3 of the Affidavit states that it is Pe- 


titioner's contention that "a prior involuntary confession 


thereby taints any subsequent confessions based on a cat 
out of the bag theory..." This is incorrect. Petitioner 
contends that unless a defendant is advised of the inadmis- 
Sability of a prior confession obtained without Miranda 


'. warnings, a subsequent confession, even though preceded by 


such warnings, is not admissable. United States ex rel 


Stephen J.B. v. Shelley 305 F. Supp. 55 (1969); aff'd as 


modified 430 F 2d 215 (1970) so holds. This principle has 


nothing to do with Bayer, Knight, Knot, oF Westover, cited in 


the Affidavit. 


2. The Affidavit persistently mistatcs the facts 
in such a fashionthat the issues before this Court are never 
truly dealt with. For example, at page 4, the Affidavit 
says: 

"Petitioner was questioned for a brief period 

in his hotel room and after being given his 
Miranda warnings." 

In point of fact, petitioner was questions in his 
hotel room and on at least two other occasions in respect of 
which the trial court found that the interrogation was preceded 
by warnings that did not comply with Miranda: Petitioner was 
interrogated in his hotel room for approximately half an 
hour; in a police car for approximately an hour; and at 
the station house for approximately an hour and a half. 
(Petitioner's Memorandum of ‘Law, p. 3). Only thereafter 
was he given warnings consonant with Miranda and at no time - 
and this is the crux of the Petition - was he advised that 


his three previous statements were inadmissible. 


3. The affidavit attempts to distinguish Stephen 


J.B. (the Court of Appeals citation of which is inexplicably 


-omitted) by pointing out that the petitioner there was a 
“tired frightened youth who had never been in trouble with 
the police" (p. 4). The Affidavit then argues that this 
description did not fit the present Petitioner and hence 

, Stephen J.B. is not determinative. In the first place, it 
is doubtful that a petitioner's physical or emotional state 
or his previous record has any relevance. The question is 
whether “ thought the cat was out of the bag and made his 
subsequent confession for that reason. Secondly, the peti- 
tioner here did not differ essentially from Stephen J.B. 

He was 27 years old. Whether he was tired or frightened 
must be left to surmise but it is not unreasonable to assume 
that “he was. He had not been in trouble with the polJice for 


at least 10 years. 


4. The Affidavit seeks toargue, at pgs. 5 - 6, 
that ‘the warnings given before the first three interroga- 
tions complied with Miranda. This is a surprising assertion. 
The trial court which heard the testimony of the interrogat- 
ing officers concluded that Miranda had not been complied 


with because Petitioner had not been told that he was en- 


titled to counsel at the time of any of the first three 


interrogations. The warnings were not only pointless but 
misleading and hence were totally inconsistert with the 
spirit and letter of Miranda. This Court has no choice but 


to follow the determination of the trial court. 


5. The Affidavit argues that admission of Peti- 
tioner's inculpatory statement was harmless error. Nothing 
could be further from the truth. The only other evidence 
against Petitioner was derived from the testimony of Ful-— 
more, a co-indictee who turned State's evidence and received 
a fifteen year sentence in contrast to Tanner's sentence of 
forty years. All of the evidence reviewed at pp. 6-7 of 
the Affidavit is based on Fulmore's testimony and is obviously 
suspect. Moreover, the Affidavit's analysis of the evidence 
is far from objective; there are references to various pieces 
of evidence found in Tanner's hotel room but the Affidavit 
does not mention that the room, on the evening in question, 


‘ had also been occupied by Fulmore. 


6. Only page 8 of the Affidavit is devoted to 


Petitioner's second argument that there was no evidence at 


4, ’ the Huntley hearing in respect of the dry run. The Affidavit 


“argues that "Miranda warnings [were] given to petitioner 
prior to the dry run... [and] were the subject of close 
scrutiny at the Huntley hearing". This is incorrect. The 
ary run was not even mentioned at the Huntley hearing; and, 
of course, the Huntley court could make no findings what- 


-ever in regard thereto. 


The Affidavit ends on an illogical note with its 


following quotation from an Assistant District Attorney: 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


CARLSON TANNER, JR., 
Relator-Appellant 
Vv. : PROOF OF SERVICE 


LEON VINCENT, Warden of Green Haven 
Prison, Stormville, N.Y. 


Respondent. 


On March 12, 1976 I served on respondent a copy of 
the Appendix by mailing a copy thereof to Joan Scannell, 
Deputy Assistant Attorney General, Two World Center, New 


York, New York 10046. 


B. Chakan 


"...the statements given by petitioner during 
the dry run and on the formal Q & A were in 
substance the same (277)" 

‘The incontrovertible proof that they were not the 
same is that Tanner's incriminating statement - "All right... 
let's take him" - is nowhere to be found in the Q&A. It is, 
only in the dry run. If it were in the Q and A, only the 
Q & A would have been used, and no resort to the dry run 
would have been necessary. Moreover, two Assistant District 
Attorneys and the Detective who interrogated Tanner conceded 
that the inculpatory statement does not appear in the Q&A 


but only in the dry run (215-219, 274-277, 341-344). And, 


the trial court, in its marshalling of the evidence for the 


jury, recognized that the testimony of these three wit- 


nesses was based on the dry run rather than the Q&A 


(724, 735, 739). 


Respectfully submitted, 


WILLIAM J. GALLAGHER 
The Legal Aid Society 
Attorney for Petitioner 


WILLIAM E. HELLERSTEIN 
G. CLARK CUMMINGS 


Of Counsel 


